UNITED STATES OF AMERICA

FEDERAL LABOR RELATIONS AUTHORITY

Office of Administrative Law Judges

WASHINGTON, D.C. 20424-0001

SOCIAL SECURITY ADMINISTRATION
HEADQUARTERS, BALTIMORE, MARYLAND

Respondent
and

SOCIAL SECURITY ADMINISTRATION
EL CENTRO BRANCH OFFICE EL CENTRO,
CALTIFORNIA

Respondent
and

SOCIAL SECURITY ADMINISTRATION
OFFICE OF THE INSPECTOR GENERAL
SAN DIEGO, CALIFORNIA

Respondent
and

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 2879, AFL-CIO

Charging Party
AND

SOCIAL SECURITY ADMINISTRATION
HEADQUARTERS, BALTIMORE, MARYLAND

Respondent
and

SOCIAL SECURITY ADMINISTRATION
OXNARD BRANCH OFFICE
OXNARD, CALIFORNIA

Respondent
and

SOCIAL SECURITY ADMINISTRATION
OFFICE OF THE INSPECTOR GENERAL
SAN FRANCISCO, CALIFORNIA

Respondent

Case No.

SF-CA-60704




and Case No. SF-CA-70031

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 2452, AFL-CIO

Charging Party

NOTICE OF TRANSMITTAL OF DECISION

The above-entitled case having been heard before the
undersigned Administrative Law Judge pursuant to the Statute
and the Rules and Regulations of the Authority, the under-
signed herein serves his Decision, a copy of which is
attached hereto, on all parties to the proceeding on this
date and this case is hereby transferred to the Federal
Labor Relations Authority pursuant to 5 C.F.R. § 2423.34(b).

PLEASE BE ADVISED that the filing of exceptions to the
attached Decision is governed by 5 C.F.R.
§§ 2423.40-2423.41, 2429.12, 2429.21-2429.22,
2429.24-2429.25, and 2429.27.

Any such exceptions must be filed on or before
JANUARY 20, 1998, and addressed to:

Federal Labor Relations Authority
Office of Case Control

607 14th Street, NW, 4th Floor
Washington, DC 20424-0001

ELT NASH, JR.
Administrative Law Judge



Dated: December 17, 1997
Washington, DC



MEMORANDUM

TO:

FROM:

SUBJECT:

UNITED STATES OF AMERICA
FEDERAL LABOR RELATIONS AUTHORITY

Office of Administrative Law Judges
WASHINGTON, D.C. 20424-0001

DATE: December 17, 1997

The Federal Labor Relations Authority

ELT NASH, JR.
Administrative Law Judge

SOCIAL SECURITY ADMINISTRATION
HEADQUARTERS, BALTIMORE, MARYLAND

Respondent
and

SOCIAL SECURITY ADMINISTRATION
E1 CENTRO BRANCH OFFICE
E1l CENTRO, CALIFORNIA

Respondent
and

SOCIAL SECURITY ADMINISTRATION

OFFICE OF THE INSPECTOR GENERAL
SAN DIEGO, CALIFORNIA

Respondent

and Case No.

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 2879, AFL-CIO

Charging Party
AND

SOCIAL SECURITY ADMINISTRATION
HEADQUARTERS, BALTIMORE, MARYLAND

Respondent
and

SOCIAL SECURITY ADMINISTRATION
OXNARD BRANCH OFFICE

SF-CA-60704



OXNARD, CALIFORNIA

Respondent
and

SOCIAL SECURITY ADMINISTRATION
OFFICE OF THE INSPECTOR GENERAL
SAN FRANCISCO, CALIFORNIA

Respondent
and Case No. SF-CA-70031

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 2452, AFL-CIO

Charging Party

Pursuant to section 2423.34(b) of the Rules and
Regulations, 5 C.F.R. § 2423.34(b), I am hereby transferring
the above case to the Authority. Enclosed are copies of my
Decision, the service sheet, and the transmittal form sent
to the parties. Also enclosed are the transcript, exhibits
and any briefs filed by the parties.

Enclosures



FEDERAL LABOR RELATIONS AUTHORITY

Office of Administrative Law Judges
WASHINGTON, D.C. 20424-0001

SOCIAL SECURITY ADMINISTRATION
HEADQUARTERS, BALTIMORE, MARYLAND

Respondent
and

SOCIAL SECURITY ADMINISTRATION
EL CENTRO BRANCH OFFICE EL CENTRO,
CALIFORNIA

Respondent
and

SOCIAL SECURITY ADMINISTRATION
OFFICE OF THE INSPECTOR GENERAL
SAN DIEGO, CALIFORNIA

Respondent
and Case No. SF-CA-60704

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 2879, AFL-CIO

Charging Party
AND

SOCIAL SECURITY ADMINISTRATION
HEADQUARTERS, BALTIMORE, MARYLAND

Respondent
and

SOCIAL SECURITY ADMINISTRATION
OXNARD BRANCH OFFICE
OXNARD, CALIFORNIA

Respondent
and

SOCIAL SECURITY ADMINISTRATION
OFFICE OF THE INSPECTOR GENERAL
SAN FRANCISCO, CALIFORNIA

Respondent
and
Case No. SF-CA-70031
AMERICAN FEDERATION OF GOVERNMENT




EMPLOYEES, LOCAL 2452, AFL-CIO

Charging Party

Mark S. Ledford, Attorney
For the Respondent

Jonathan L. Lasher, Attorney
For the Respondent

Jenny D. Salvez-Almada
For the Charging Party

Andrea A. Palmer
For the Charging Party

John R. Pannozzo, Esquire
and Christopher J. Pirrone, Esquire

For the General Counsel

Before: ELI NASH, JR.
Administrative Law Judge

DECISION

Statement of the Case

This case arose under the Federal Service Labor-
Management Statute, Chapter 71 of Title 5 of the U.S. Code,
section 7101, et seqg. (herein called the Statute), and the
Rules and Regulations of the Federal Labor Relations
Authority (herein called the Authority), 5 C.F.R.
section 2411, et seq.

Based upon an unfair labor practice charge filed by the
American Federation of Government Employees, Local 2879
(here—in called the Charging Party or Local) a Complaint and
Notice of Hearing issued on May 23, 1997, in Case No. SF-
CA-60704. The complaint alleges a violation of section
7116 (a) (1) and (8) of the Statute. It was alleged that the
Social Security Administration, El Centro Branch Office,

El Centro, California (herein called Respondent E1 Centro)
and the Social Security Administration, Office of the
Inspector General, San Diego, California (herein called
Respondent OIG San Diego) failed to comply with the
provisions of section 7114 (a) (2) (B) of the Statute by
denying employees their right to have a representa-tive of
the Local present during examinations, when the employees
reasonably feared that disciplinary action would be taken
against them.



A Complaint and Notice of Hearing issued on May 19,
1997, in Case No. SF-CA-70031, based upon an unfair labor
practice charge filed by the American Federation of
Government Employees, Local 2452, AFL-CIO (herein called the
Charging Party or Local) alleging that the Social Security
Administra-tion, Oxnard Branch Office, Oxnard, California
(herein called Respondent Oxnard) and the Social Security
Administration, Office of the Inspector General,

San Francisco, California (herein called Respondent OIG

San Francisco), through Special Agents Deborah Hurless and
Durrell Mackey, failed to comply with section 7114 (a) (2) (B)
of the Statute, and the Respondents’ failure to comply with
the above section wviolated section 7116(a) (1) and (8) of
the Statute. Thus, the Complaint alleged that on

September 25 and October 9, 1996, respectively, Respondents’
violated the Statute by denying employees their requests to
have the Charging Party’s Representative, present during
examinations when the employees reasonably feared that
disciplinary action would be taken against them.

Subsequently, on June 18, 1997, an Order Consolidating
Cases was issued by the Regional Director of the
San Francisco Region. The Amended Consolidated Complaint
included the Social Security Administration Headquarters,
Baltimore, Maryland (herein called SSA or Respondent SSA) as
a named Respondent and, further specified that Sheila H.
Brown was an agent of Respondent SSA; Robert Brewer was an
agent of Respondent El1 Centro; and, Julie Peart Brown was an
agent of Respondent Oxnard.

Thereafter, all the parties entered into a Stipulation
Of Facts In Lieu Of Hearing and on September 29, 1997, filed
a Joint Motion Transferring Consolidated Cases To The Chief
Administrative Law Judge, waiving a hearing before an
administrative law judge and requesting a decision based on
the stipulation and exhibits which the parties agreed
constitutes the entire record in these matters. In addition
all the parties agreed that no oral testimony was necessary
and that no material issue of fact exists. The parties all
urged that the instant cases would be more effectively
processed by means of a stipulation to an administrative law
judge. The parties did not waive the right to raise
objections or make any legal arguments on brief as to the
relevance, materiality, or necessity of any stipulated fact,
however.

Thereafter, the case was assigned to the undersigned
and on September 30, 1997, an Order issued setting
October 29, 1997, as the last day to postmark briefs in
these matters.



Pursuant to the Order of September 30, 1997, all
parties filed timely briefs in the matter. The briefs,
stipulations and exhibits have been duly considered in
reaching a recommended decision herein finding that
Respondents violated section 7116 (a) (1) and (8) of the
Statute.

Findings of Fact

The American Federation of Government Employees, AFL-
CIO is the certified exclusive representative of an
appropriate nationwide, consolidated unit of certain
employees of the Social Security Administration, including
employees at Respondent E1 Centro and Respondent Oxnard.
The Locals have been affiliates of the American Federation
of Government Employees and its agents for purposes of
representing Respondent’s field employees in El Centro and
Oxnard, respectively. Mendoza and Flores were employees in
the bargaining unit represented by Charging Party Local 2879
at E1 Centro. The employees were all in the bargaining unit
represented by Charging Party Local 2452 at Oxnard.

Special Agent Sally High, Investigative Assistant Lois
Ann Lykins, SSA Facilitator Sheila H. Brown, Labor Relations
Specialist Robert Brewer, Special Agent Deborah Hurless,
Special Agent Durrell Mackey and Manager Julie Peart Brown
are all SSA employees.

A. The Relationship of SSA and its Office of Inspector
General.

Originally, SSA operated under the supervision of the
Department of Health and Human Services (herein called
DHHS) . On August 15, 1994, President Clinton signed Public
Law 103-296, the “Social Security Independence and Programs
Improvements Act of 1994" (SSIPIA) which established SSA as
an independent agency in the Executive Branch of the
Government effective March 31, 1995.

The legislation which made SSA an independent agency
also established an independent SSA-0IG. Public Law 95-452,
as amended, 5 U.S.C. Appendix 3, hereinafter referred to as
the IG Act. The SSIPIA specifically provided for the
appointment of an Inspector General, in accordance with
section 3(a) of the Inspector General Act of 1978, and
amended sections of the IG Act to include SSA within its
purview.

SSA’s Inspector General assumed the same
responsibilities formerly handled by OIG in the Department
of Health and Human Services and “is directly responsible to
the Commissioner for carrying out the OIG mission and



providing general supervision to the major components of
OIG.” The mission of SSA-0OIG is as follows:

The Office of Inspector General (0OIG) 1is directly
responsible for meeting the statutory mission of
promoting economy, efficiency and effectiveness in
SSA programs and detecting and preventing fraud,
waste and abuse. To accomplish this mission, OIG
conducts and supervises audits, investigations,
inspections and evaluations relating to SSA’s
programs and operations. The OIG also searches
for systemic weaknesses in SSA programs and
operations and makes recommendations for needed
improvements.

The SSA-0IG organizational chart, which was in effect
at the time of the alleged statutory violation indicates
that SSA-0OIG consisted of three offices: Office of
Investigations, Office of Audits, and Office of Evaluations
and Inspections. Sometime in July 1996, SSA-0OIG eliminated
the Office of Evaluation and Inspections. Respondent OIG’s
special agents work for the Office of Investigations, whose
mission is as follows:

[Clonducts and coordinates investigative activity
related to fraud, waste, abuse and mismanagement

in SSA programs and operations. This includes
wrong-doing by . . . SSA employees in the
performance of their official duties. It serves

as OIG liaison to the Department of Justice on all
matters relating to investigations of SSA programs
and personnel, and reports for the Attorney
General when the OIG has reason to believe Federal
criminal law has been violated. OI works with
other investigative agencies and organizations on
special projects and assignments

The SSA-0OIG “directs, conducts and supervises a
comprehensive program of . . . investigations relating to
SSA’s programs and operations.” Further, SSA-0OIG has the
discretion to investigate cases, but advises SSA when it has
evidence of fraud in SSA programs or has evidence that an
employee might be engaging in fraud or criminal activity.

Prior to the creation of an independent SSA, Sally
High, Deborah Hurless and Durrell Mackey were employed as
special agents in their respective field offices, Office of
Investi—-gations, Office of the Inspector General for DHHS.
Lois Ann Lykins, occupied the position of Investigative
Assistant. Currently, all of the special agents operate on
a day-to-day basis under the administrative supervision of
the Special Agent-In-Charge, Santa Ana Field Office of the



SSA-0OIG. Furthermore, all special agents are under the
general super-vision of the Assistant Inspector General for
Investigations.

After the creation of an independent SSA, all GS-1811
Law Enforcement Officers, including the three special
agents, were provided new position descriptions effective
March 31, 1995. The SSA-0OIG special agent position
description includes responsibilities for:

[P]lanning, conducting and coordinating extremely
complex and highly sensitive investigations related
to fraud, waste, abuse and mismanagement in Agency
programs and operations. Investigative oversight
includes wrongdoing by . . . Agency employees in the
performance of their official duties

The investigations may involve “criminal and noncriminal
cases involving persons . . . under the charge and control
of the Agency” and Agents may “conduct[s] interviews with
suspects . . . 1in case development.” Further, special
agents are required to possess “[el]lxpert knowledge of Agency
programs and operations, laws, policies, regulations,
directives, procedures, and instructions in order to plan,
conduct and coordinate investigations related to fraud,
waste, abuse and mismanagement in the Agency.”

Oasis is a publication for SSA employees issued by the
SSA Office of Communications. The Fall 1995 issue of Oasis
contained a message from SSA Commissioner Shirley Charter
entitled “Getting Tough on Fraud,” which stressed stopping
employee fraud, waste and abuse. It also detailed the
numbers of employees who were criminally prosecuted and
jailed; and employees who were administratively reprimanded,
suspended, or terminated as a result of OIG investigations.
In the article the SSA Commissioner stated:

When SSA became an independent agency on March 31,
the Office of the Inspector General (0IG)
functions previously provided by the Department of
Health and Human Services were transferred to us,
along with the personnel who had carried out these
responsibilities.

Similarly, in the August-September 1996 issue, an
article appeared entitled “Closer Inspection - Office of
Inspector General now part of SSA.” The article stated that
the SSA’s efforts to prevent fraud and abuse by SSA
employees had been greatly strengthened by the transfer of
OIG to SSA. The article gquoted Dan Blades, Deputy Inspector
General, as stating that although OIG represents a new
addition to the SSA organizational charts, the OIG has a



history of service in supporting the integrity of SSA
programs.

In 1997, SSA made its request for fiscal year 1998
funding. In conjunction with the SSA 1998 Appropriation
request, John Callahan, Acting Commissioner of Social
Security, appeared before the House of Representatives
Committee on Appropriations. Mr. Callahan also submitted a
written budget request to the House Committee on
Appropriations, in which he stated:

The Office of Inspector General (0OIG) is charged
with protecting the integrity of SSA’s programs,
as well as promoting their economy, efficiency and
effectiveness. The OIG uses a combination of
audits, investigations and inspections to detect,
prevent and prosecute fraud, waste and abuse in
SSA’s programs and operations.

The FY 1998 request for the OIG totaled $44.4 million
to cover OIG’s operating expenses, including salaries for
its staff and other costs such as rent and supplies. As
part of the Acting Commissioner of SSA‘'s appropriation
request, he also submitted a “Statement by the Acting
Commissioner of Social Security on Office Of Inspector
General” in which he stated:

As part of the Social Security Independence and
Program Improvements Act of 1994, SSA was provided
with its own statutory Inspector General. The
fiscal year (FY) 1998 appropriation request for
the Office of Inspector General (OIG) totals
$44,424,000. This includes $10,164,000 to be
appropriated from general funds and $34,260,000 to
be transferred from the Social Security Trust
Funds.

B. Organizational Description.

Respondent El1l Centro and Respondent Oxnard are SSA
Branch Offices which are part of SSA’s San Francisco Region
IX, one of ten regions throughout the country. The head of
the San Francisco Region is Regional Commissioner Linda
McMahon, who reports to the Deputy Commissioner for
Operations. The Deputy Commissioner for Operations, like
the Inspector General for SSA-0OIG, is directly responsible
to the Commissioner of SSA.

Respondents OIG San Diego and OIG San Francisco are
part of the OIG Santa Ana Field Office. The Santa Ana Field
Office is one of eight Field Offices which report to the O0IG
Enforcement Operations Division, which, in turn, reports to



OIG Investigations. O0OIG Investigations is directly overseen
by Inspector General David Williams, who reports to and is
under the general supervision of the Commissioner of the
Social Security Administration.

C. SSA-OIG’s Weingarten Policy.
The OIG has discretion to investigate cases, but

generally advises SSA when it has evidence of fraud in SSA
programs or has evidence that an employee might be engaged

in criminal activity. A National Fraud Committee (NFC) has
been established within SSA comprised of SSA’s top
management. The NFC’s responsibility is to ensure that SSA
has a viable plan in place to address fraud and abuse. As

one of the 29 initiatives in the tactical plan to combat
fraud, SSA established Regional Fraud Committees (RFC) in
March 1996, which became effective upon approval by the SSA
Commissioner and the Inspector General (IG). The RFCs are
chaired by the IG’s Special Agent-In-Charge and each
committee includes the Regional Security Officer, an area
director, a district or branch manager and several other
staff representatives. The RFCs allow SSA and SSA-0IG to
work together in order to develop regional strategies to
combat fraud, waste and abuse.

On August 1, 1996, James Huse, the Assistant Inspector
General for Investigation of SSA-0IG, issued a memorandum to
all Investigations Staff regarding employee’s rights to
union representation during OIG interviews. The purpose of
the Memorandum was to provide written guidance regarding the
Weingartenl issue pending the publication of the Office of
Inspector General, Office of Investigation’s Special Agents’
Handbook. The memo provides:

The OIG’s position is that all interviews
conducted by agents in the Office of
Investigations (0OI) are pursuant to the Inspector
General Act and are not subject to the Weingarten
statute. This is regard-less of whether the
interviews are conducted for criminal or
administrative purposes. Therefore, union
representatives should not be allowed to
participate in interviews of employees conducted
by the OI.

1

/ Weingarten refers to NLRB v. Weingarten, Inc., 420 U.S.
251 (1975), in which the Supreme Court first established an
employee’s right to representation during an investigatory
examination. The term Weingarten is used to describe
employee rights under 7114 (a) (2) (B) of the Statute.



Subsequently, the Office of Inspector General published
an Office of Investigation’s Special Agents’ Handbook.
Section 10-75 of the Handbook sets forth the 0OIG’s policy
with regard to an employee’s right to representation during
investigatory interviews and is identical to the policy
statement contained in the Huse Memorandum of August 1,
1996. Section 10-75 states:

The policy of the SSA/OIG/OI is that all
interviews conducted by OI SSA are pursuant to the
Inspector General Act and are not subject to the
Weingarten statute at 5 U.S.C. 7114 (a) (2) (B) .

This 1is regardless of whether the interviews are
conducted for criminal or administrative purposes.
Therefore, union representatives should not be
allowed to participate in interviews of employees
conducted by OI SSA.

On November 25, 1996, the SSA Commissioner, Inspector
General David Williams and SSA’s Deputy Commissioner for
Operations Janice Warden, jointly opened the SSA Inspector
General (0OIG) Fraud Hotline. The SSA Commissioner sent an
electronic mail to all SSA employees, which stated that the
hotline was now available for reporting suspected fraudulent
actions.

On February 4, 1997, the SSA Commissioner and Inspector
General David Williams jointly issued a Memorandum to all
SSA employees concerning Reporting Suspected Fraud. The
joint memorandum stated that SSA employees have a duty to
report any suspected wrongdoing or misconduct to SSA’s

Office of the Inspector General. The memorandum gave
examples of situations which the 0IG would investigate,
including: submission of false claims or fraudulent

statements to obtain SSA benefits or services; theft,
alteration or improper access or destruction of SSA records;
assistance to others in wrongdoing against SSA programs and
operations; and violations of trust by improperly disclosing
sensitive information. The memorandum further stated that:

The OIG is responsible for establishing the facts
regarding allegations of wrongdoing; therefore it
is important that you report any apparent
violation of the law.

D. Case No. SF-CA-60704 (El Centro Branch Office).

At the time of the alleged violation, Angie Q. Mendoza
and Gracie M. Flores were Claims Representatives in the
Respondent El1 Centro Branch Office. The employees were in
the bargaining unit represented by Charging Party AFGE,
Local 2879. On December 1, 1995, a Social Security claimant



named Guadalupe Florez filed a complaint with Don Thompson
and Gloria Garcia, E1 Centro Branch Office Operations
supervisors, concerning employees Mendoza and Flores.

On December 14, 1995, Branch Manager Quinonez informed
employee Mendoza about Florez’ complaint and conducted
separate meetings with employees Mendoza and Flores to
discuss that complaint.

On March 7, 1996, Carol Dorham of SSA’s Security and
Integrity Staff contacted 0OIG Special Agent Sally High about
the situation in E1 Centro. High requested copies of all
pertinent documents concerning the matter and stated that
she would look into it. Dorham faxed High several documents
relating to the matter, including the complaint and SSA
computer printouts of beneficiary records.

Agent High contacted Quinonez to arrange employee
interviews at the El1 Centro Office on April 17, 1996. High
first met with Quinonez, who provided High with background
information on the case and original copies of the documents
that had been faxed by Dorham, as well as the 7B Emergency
Procedure Cards on employees Mendoza and Flores. The 7B
Emergency Procedure Cards contained personal information on
SSA employees.

On April 17, 1996, when High attempted to interview
Mendoza and Flores, both employees requested union
representation. As a result, High rescheduled the
interviews for April 30, 1996, to permit a union
representative to travel to El Centro from San Diego. High,
subsequently, learned that the SSA-0IG policy was to
disallow union representation during investigatory
interviews. High informed Quinonez of the rescheduled
employee investigative interviews in order to allow for
union representation. No investigatory interviews were
conducted that day by High.

Sometime thereafter, SSA Area Director Bob McClure
called High to ingquire about the El1l Centro case. High also
sent Quinonez a fax stating that High would be out of town
from April 29 to May 1, 1996, and would need to reschedule
the interviews for a later date. On April 22, 1996,
Quinonez notified Local 2879 Representative Daniel Brant
that the meetings with employees Mendoza and Flores had been
rescheduled for May 6, 1996 at 11:00 a.m., in the El Centro
Branch Office. Brant conveyed Quinonez’ message to
Local 2879 President Sandra Matthis.

On the morning of May 6, 1996, Local 2879
Representatives Matthis and Jenny D. Salvez-Almada drove
from San Diego to El Centro in order to represent Mendoza



and Flores at the investigatory interviews which were
scheduled to begin at 11:00 a.m. Meanwhile, High and Lykins
arrived at the El Centro Office and met with Quinonez.
Quinonez escorted High and Lykins to the room that Quinonez
had reserved for the investigative interviews.

At approximately 10:00 a.m., before Local 2879
Representatives Matthis and Salvez-Almada arrived, High and
Lykins met with Mendoza. Upon learning that High and Lykins
were not going to allow the Local 2879 representatives into
the investigatory interviews, Quinonez unsuccessfully
attempted to contact the representatives prior to their
departure from San Diego. High and Lykins met with Mendoza
alone. Mendoza informed High and Lykins that her union
representatives were not there, but High stated that she
could not wait.

Respondents stipulated that it was reasonable for
Mendoza to believe that the May 6, 1996 investigatory
interview conducted by High and Lykins could result in
disciplinary action. High told Mendoza that Respondent O0IG
had to proceed with the investigation without her union
representatives being present and that her representatives
could not advise her in any way concerning the
investigation. Furthermore, High told Mendoza that because
the investigation concerned a criminal violation, Mendoza
was not allowed to have a union representa-tive present.
High told Mendoza that she was not under arrest but she did
question Mendoza about the allegations contained in the
Florez complaint. Mendoza’s responses appeared in a signed
affidavit.

After a three hour drive, Local Representatives Matthis
and Salvez-Almada arrived in El1l Centro at approximately
10:15 a.m, about 45 minutes prior to the scheduled start of
the investigatory interviews. Upon learning that the
Mendoza investigatory interview had already begun, the
representatives spoke with employee Flores and called Local
Representative Brant in San Diego. It is uncontroverted
that Brant, immediately called SSA Labor Relations
Specialist Robert Brewer in San Francisco. Brewer told
Brant that SSA Headquarters Facilitator Sheila Brown in
Baltimore had directed him not to allow union
representatives into the investigatory interviews.

Around 10:30 a.m. that morning, Salvez-Almada entered
the Mendoza investigatory interview, requested that she be
allowed to remain and presented High with a copy of the
Authority’s decision in Headquarters, National Aeronautics
and Space Administration, Washington, D.C. and National
Aeronautics and Space Administration, Office of the
Inspector General, Washington,

D.C., 50 FLRA 601 (1995) (NASA). High stated that OIG was



a separate agency, that OIG did not honor the SSA-AFGE
contract and that Local Representative Salvez-Almada would
not be allowed to be present during the investigatory
interview. Further, High stated that the “higher ups” would
have to deal with this matter. After being told that she
could not stay, Salvez-Almada left the meeting and High
questioned Mendoza about the Florez complaint for an
additional 20 minutes, without representation.

Sometime before 10:50 a.m., Local Representatives
Matthis and Salvez-Almada called SSA Facilitator Sheila
Brown to complain about High’s denying representation during
the investigatory interviews. It is not denied that Brown
acknowledged that she had previously spoken with SSA Labor
Relations Specialist Brewer and directed him not to allow
union representatives into the investigatory interviews of
Mendoza and Flores.

The investigatory interview of Flores took place
shortly after High’s and Lykins’ meeting with Mendoza.
Respondents stipulated that it was reasonable for Flores to
believe that the investigatory interview conducted by High
and Lykins could result in disciplinary action. High told
Flores that because the interview concerned a potential
criminal violation, Flores would not be allowed to have a

union representative present. High then questioned Flores
about Florez’ allegations and employee Flores’ responses
appeared in a signed affidavit. The information obtained

during the May 6, 1996 investigatory interviews was cited by
Respondent El1 Centro in its proposal and decision to suspend
Flores for 30 days. The proposal and decision were not
based solely on the information obtained during the course
of the investigatory interviews.

High prepared affidavits from her notes taken during
each interview. Mendoza and Flores read their respective
affidavits, orally modified and signed their own affidavit.
High administered an oath to each employee before they
executed their affidavits, in accordance with the Inspector
General Act of 1978. Lykins’ signature appeared on both
affidavits as a witness.

On or about August 6, 1996, Carol Dorham of SSA’s
Security and Integrity Staff, called High to inquired about
the status of the El1 Centro case. Several calls were made
by SSA to High asking whether criminal charges had been
filed.

On or about January 20, 1997, High received a request
from Darlene Hewitt of SSA’s Human Resources Office for
documentation in connection with the investigation. High
explained that she could not provide any OIG documents, but



did provide copies of those documents which High had
obtained from SSA as set forth in paragraph 26 of the
Stipulation. Agent High did not inquire about or discuss
with SSA any administrative action. On or about February
10, 1997, SSA Region IX’s Regional Commissioner Linda
McMahon was given a copy of the OIG investigative report and
exhibits. On or about June 5, 1997, Dominic Napolski,
Special Agent-In-Charge for OIG’s Santa Ana Field Office
sent a letter to McMahon with an attached copy of High’s
closing report in the investiga-tion. The OIG report
contained a number of exhibits, including the Mendoza’s and
Flores’ affidavits and a memorandum from Quinonez to High
dated April 12, 1996.

Criminal charges were brought against both Mendoza and
Flores. On January 14, 1997, Mendoza resigned from her
position at SSA before the agency could make a decision with
respect to what, if any, disciplinary action it was going to
take against her. Flores was issued a Proposal to Suspend
dated February 26, 1997, by Don Thompson, El Centro Field
Office Operations Supervisor, for misuse of the SSA system
of records. In the Proposal to Suspend, Thompson cited and
relied upon information obtained during the OIG
investigatory interviews. The proposal stated that both
Mendoza and Flores made sworn written statements and
explained the facts regarding the computer inquiries to High
and Lykins. Thompson further stated in the proposal, that
based on all of the facts and evidence, including that
obtained from the OIG investigators, he did not find Flores’
explanation credible.

In accordance with the collective bargaining agreement
entered into by SSA and AFGE, Flores procured union
representation (Ivan Weich) and responded to the proposed
suspension on April 4, 1997.

On April 17, 1997, Quinonez issued a Decision on the
Proposal to Suspend Flores. The decision cited information
obtained from the OIG investigation and Quinonez relied upon
that information in her decision to suspend Flores.
Further-more, in that decision, Quinonez stated that Flores
signed a sworn statement prepared by the 0OIG investigators
and that Flores admitted to OIG Investigator High, that
Flores accessed SSA records. Quinonez stated that after a
review of all the evidence, a 30-day suspension was
warranted. Thereafter, Flores served the 30-day suspension
from April 18, 1997 through May 19, 1997.

E. Case No. SF-CA-70031 (Oxnard Branch Office).

Sonja Meza, Linda Vining and Carmen Hernandez are SSA
employees in the Oxnard, California Branch Office. All



three employees are in a bargaining unit represented by
Charging Party Local 2452. Local President Jeanette
Perkins, who is located in Downey, California, serves as the
Local’s representative for the Oxnard Branch Office
facility.

In September 1996, Congressman Elton Gallegly received
an anonymous letter dated September 10, 1996, which alleged

social security number and claim fraud. The Congressman’s
office forwarded the letter to Brown, Oxnard Branch Manager,
under a cover letter dated September 17, 1996. Brown

forwarded both letters to SSA District Manager Larry Boland,
who, in turn, forwarded these documents, together with a
September 18, 1996 cover memorandum, to Gregory Ricks, SSA
Section Chief, Security and Fraud Unit. Brown also
forwarded the documents, with a routing slip attached, to
the Office of Inspector General, Santa Ana Field Office,
Santa Ana, California.

On September 24, 1996, OIG Special Agent Deborah
Hurless telephoned Boland to advise him that the OIG would
be conducting interviews in connection with an
investigation. The details of the allegations were not
discussed in their short conversation. Hurless also
telephoned Brown to arrange to meet with her and interview
a number of the Oxnard Branch Office employees. Again, the
specific reasons for the interviews were not discussed.

On September 25, 1996, at approximately 9:00 a.m.,
Hurless and Mackey arrived at the Oxnard Branch Office.
First they interviewed Brown and then made arrangements to
interview the bargaining unit members. At the special
agent’s request, Brown provided them with a branch office
telephone listing. The special agents had to contact each
employee by telephone because the room provided to them for
the interviews was located in another building. Hurless and
Mackey proceeded to conduct their interviews in the private
interview room of the adjacent Southern California Edison
Building. Hurless and Mackey met with two employees, Claims
Representatives Doreen Menerey and Sally Weschler early that
morning before Perkins was informed that the special agents
were conducting an investigation of employees in Oxnard.

Around 10:15 a.m., employee Sonja Meza telephoned
Perkins and told Perkins that investigatory interviews were
being conducted at the facility. Perkins, in turn,
immediately called Brown and informed Brown that Perkins
wanted to be present when the OIG investigators spoke with
bargaining unit employees. In addition, Perkins stated that
she did not want the OIG investigators to speak with the
employees until she arrived. Brown immediately forwarded
this message to the OIG investigators.



The OIG investigators, through Brown, told Perkins that
the employees did not have a right to union representation
during the investigation. Perkins asked to speak with the
OIG investigators. Hurless came to the telephone and
informed Perkins that there was no obligation to have the
union present during these investigatory interviews because
OIG was separate from SSA and was not a party to the
bargaining agreement that regulated the relationship between
SSA and its union employees. Perkins reiterated her request
to be present during the investigatory interviews and
further stated that she would seek statutory relief.

Hurless responded “do what you have to do.”

After this telephone call, Perkins prepared three
pieces of correspondence, specifically, a set of
instructions to the employees, and letters to Brown and
Hurless. At 12:41 p.m. that day, Perkins faxed the employee
instructions, which directed the employees to request union
representation, to employee Meza. Meza disseminated
Perkins’ instructions to the other bargaining unit
employees. Thereafter, Perkins faxed letters to Brown and
Hurless, confirming their earlier telephone conversations
and again requesting that the investigatory interviews not
take place.

On September 25, 1996, Perkins called Joyce W. Emrick,
Labor Relations Specialist, Region IX Labor Relations Team,
SSA, San Francisco, complaining that investigatory
interviews were being conducted absent notification to the
union. Emrick advised Perkins that the Agency’s position
was that the OIG agents were not representatives of SSA
management, that no Weingarten rights were attached to such
interviews, and that SSA had no obligation to inform the
union about such interviews. Emrick further explained to
Perkins that the OIG interviews were matters between 0IG and
the respective employees; and that neither Emrick nor the
Field Office Manager had the authority to render a decision
as to whether union officials could be present during the
interviews, since that decision was left to the discretion
of the OIG interviewer. Despite Perkins’ requests to be
present at the investigatory interviews on September 25,
1996, Hurless and Mackey continued their investigation and
held separate meetings with employees Vining and Meza
concerning allegations contained in the Congressional
complaint.

In regard to the Vining meeting, Vining orally
requested union representation at the outset of the meeting
and the request was denied by the special agents. The
special agents proceeded to interview Vining regarding the
allegations contained in the Congressional complaint.



Respondents stipulated that it was reasonable for Vining to
believe that the investigatory interview could result in
disciplinary action.

Meza also orally requested union representation and
also showed OIG’s special agents a copy of Perkins’ one page
fax at her meeting. The special agents denied Meza'’s
request for union representation, stating that they were not
part of SSA and that they were a separate entity from SSA.
The special agents proceeded to interview Meza regarding the
allegations contained in the Congressional complaint.
Respondents stipulated that it was reasonable for Meza to
believe that the investigatory interview could result in
disciplinary action.

Prior to the 0OIG special agents meeting with employee
Hernandez, Brown provided the special agents with access to
an SSA file containing records of previous disciplinary
actions taken against Hernandez. The special agents
reviewed SSA’s file on Hernandez and copied several
documents from that file.

Several days later, Hurless telephoned Brown and asked
that employee Emergency Cards (7B Cards), containing
employees home addresses and telephone numbers, be faxed to
Hurless. Hurless intended to use these cards to interview
certain employees at their homes where they might provide
information more readily. Hurless did not tell Brown the
reason for the request, and purposely asked for all of the
cards for the office, so that Brown would not know whose
information Hurless was actually seeking. There were 24
employee 7B Emergency Cards provided to Hurless. Hurless
and Mackey later attempted to interview two employees at
their homes, but neither was available when Hurless and
Mackey visited.

On October 9, 1996, Hurless and Mackey met with
Hernandez for approximately two hours. Hernandez orally
requested union representation and also showed the special
agents a copy of Perkins’ one page fax. The special agents
denied Hernandez’ request for union representation. The
special agents proceeded to interview Hernandez regarding
the allegations contained in the Congressional complaint.
During the investigatory interview, the special agents made
reference to the aforementioned matters which were contained
in Hernandez’ disciplinary file. Respondents stipulated
that it was reasonable for Hernandez to believe that the
investigatory interview could result in disciplinary action.

After the Hernandez meeting, the special agents again
met with Brown in her office. The purpose of this meeting
was to review random samples of social security card



applications in connection with the allegations contained in
the Congressional complaint. The interviews were not
discussed, and no employee files were reviewed during this
meeting.

As of the date of the Stipulation, no administrative or
criminal action has been taken against Vining, Meza, or
Hernandez. The cases remain open and are under
investigation by O0OIG.

Analysis and Conclusions

These cases involve (1) whether the SSA-0OIG Special
Agents and its Investigative Assistant acted as “represent-
tatives of the agency” within the meaning of section 7114 (a)
(2) (B) of the St